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IN THE COURT OF THE ADDITIONAL CHIEF JUDICIAL MAGISTRATE, 

                                           SONITPUR, TEZPUR 

 

 PRESENT : Smti. A. Rahman, A.J.S., 

   Additional Chief  Judicial Magistrate, SONITPUR. 

 

For the prosecution  .... Sri B. Nath 

             Sri R. Bhorali          , Advocates 

For the accused person  …. Sri B. K. Basumatary , Advocate   

 

Ref. : C.R. Case No. 136/09 

 

Sajal Dev  

-vs- 

Babul Dutta 

... Accused person      

 

                   Under section 138 of NI Act 

 

Offence explained on........  02.06.09 

Evidence recorded on ....... 6.07.09, 15.12.09, 26.08.14,  

   29.09.14, 04.11.15, 05.04.17 

Arguments heard on .......   26.03.18  

Judgment delivered on ...... 05.04.18 

 

                 J U D G E M E N T 

1.   The prosecution case in brief is that accused Sri Babul Dutta had borrowed 

an amount of Rs. 75,000/- from the petitioner by executing a promissory note 

on a non-judicial stamp paper valued Rs. 50/-. That, after expiry of the period 

of payment, accused started avoiding the payment. That, on being repeatedly 

requested to the family members of the accused, he issued a cheque payable 

to the petitioner vide No. 022173 for an amount of Rs. 75,000/- of SBI, 

Binobhanagar, Guwahati. That, the cheque was presented by the petitioner 

within the period of its validity but he was shocked on being informed that  

the said cheque was dishonoured due to insufficiency of fund which was 

intimated to him vide memo dtd. 25.02.09. That, the matter was informed to 

the accused through legal notice dtd. 27.02.09 through his counsel Sri Rose 
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Bhorali. That, the receipt of notice was acknowledged by the accused. That, 

even after receipt of the notice, the accused did not turn up and as such, it is 

presumed that he has no intention to return the amount to the petitioner.  

2.   The accused person was summoned to face the trial. On his appearance, 

particulars of offence u/s 138 of NI Act has been explained to him to which he 

pleaded not guilty and claimed to be tried.  

3.   During course of trial, the complainant side examined five witnesses, 

including himself and the defense side examined two witnesses. After closure 

of prosecution evidence, accused was examined U/S 313 Cr. P.C. I have heard 

the arguments advanced by the learned counsel of both the sides. 

    POINTS FOR DETERMINATION : 

(i) Whether the accused had issued cheque being no. 022173 

of Rs. 75,000/- on 16.02.09 of SBI, Binovanagar, 

Guwahati-16 payable to the petitioner in discharge of his 

debt and liability to the complainant? 

(ii) Whether the complainant has presented the cheque to his 

bank SBI, Teligaon Branch, Thelamara within 6 months 

from the date on which it was drawn or within the period 

of its validity, whichever is earlier ? 

(iii) Whether the cheque was returned to the complainant by 

bank due to insufficiency of fund in the account of the 

accused to honour the cheque ? 

(iv) Whether the complainant had made demand for payment of 

the said amount of money by giving a written notice to the 

accused within 30 days of receipt of information by him 

from the bank regarding the return of the cheque as 

unpaid ? 
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(v) Whether the accused had failed to make payment of the 

said amount of money to the complainant within 15 days 

of the receipt of the notice ? 

 

4. DISCUSSION, DECISION AND REASONS THEREOF: 

5.   Complainant, Sri Sajal Dev, as PW1 has stated that accused, having good 

family relationship with him since long, had borrowed an amount of Rs. 

75,000/- from him, due to urgent need, by executing a promissory note in 

presence of witnesses. Ext-1 is the said promissory note wherein, Ext-1(1) is 

the signature of the accused. That, in terms of the agreement, accused was to 

return the money within the month of February, 2008. That, after completion 

of the duration, accused avoided the payment but on being repeatedly 

requested by him to the family members of the accused, he had issued a 

cheque being no. 022173 of Rs. 75,000/- on 16.02.09 of SBI, Binovanagar, 

Guwahati-16 payable to the complainant. That, on being presented the 

cheque in his bank i.e. SBI, Teligaon Branch, Thelamara, it was dishonoured 

due to insufficiency of fund. Ext-3 is the said cheque and Ext-2 is the deposit 

slip. Ext-4 is the cheque return memo. Ext-5 is the bank intimation in his 

name. That, after dishonour of the cheque, he had issued notice to the 

accused requesting him for the payment. Ext-6 is the said notice wherein, Ext-

6(1) and 6(2) are signatures of his counsel. Ext- 7 is the postal receipt. The 

acknowledgement of the accused is exhibited as Ext-8. 

    During cross-examination, he has stated that accused was his good friend. 

That, they were not having any business transaction between them. That, he 

paid the amount to the accused in Guwahati. He denied the suggestion put by 

defence that he had forcefully obtained the signature of the accused in the 

cheque and the cheque was not issued in discharge of any debt or liability. He 

has also denied the suggestion put by defence that by showing the cheque, 

he had obtained amount of Rs. 20,000/- and Rs. 10,000/- on two occasions 
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and also the motorcycle of the brother of the accused, and for the said 

incident, accused had given an intimation in Thelamara PS. 

6.   PW2, Sri Rupam Bora, has stated that accused and complainant are his 

friends and due to some financial problem, accused had obtained a loan of Rs. 

75,000/- from the complainant with a promise to return the same within 6 

months. That, both of them had executed a hand note for the said purpose. 

That, he was present at the time of execution of the hand-note. That, in order 

to return the borrowed amount, accused had issued a cheque in the name of 

the complainant in the year 2009 but the cheque was dishonoured on being 

presented in bank, due to insufficiency of fund. That, the complainant had told 

him about the dishonour of the cheque. 

    During cross-examination, he has stated that he was not present at the time 

of issuance of the cheque. That, informant had taken a bike forcefully from 

the brother of the accused for which the brother of the accused had given 

intimation in the police station. That, he does not know if complainant had 

provided loan to the brother of the accused in interest. He denied the 

suggestion put by defence that as the complainant is his friend, so he has 

deposed falsely in his favour.  

7.   PW3, Sri Samit Bhowmik, has identified both the complainant and the 

accused person. He has also stated that accused borrowed an amount of Rs. 

75,000/- from the complainant with a promise to return the same within 6 

months. That, accused had issued a cheque for repayment but the cheque 

was dishonoured due to insufficiency of fund.  

    During cross-examination, he has stated that he had not seen the cheque and 

he has come to depose on being requested by the complainant.  He denied 

the suggestion put by defence that complainant had forcefully kept the 

motorcycle of the brother of the accused.  

8.   PW4, Sri Amiya Kr Paul, Chief Manger, SBI, Binovanagar Branch, Guwahati, 

has stated that cheque being no. 022173 is the leaf of the cheque book of 
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their bank issued against  A/C No. 10119308053 in the name of accused. 

That, the said leaf is a part of cheque book no. 022161-022185. He has 

proved the cheque issue register as Ex-7, the cheque issue notice as Ext-7(1) 

and his signature in the note as Ext-7 (2). He has proved the statement of 

account of the accused dtd. 16.02.09 as Ext-8. That, as on 16.02.09, accused 

was not having any balance in his account. That, statement of account of the 

accused from the period of 01.01.09 to 30.06.09 is exhibited as 8(1), 8(2), 

8(3) wherein, Ext- 8(4), 8(5) and Ext-8(6) are his signatures. That, Ext-2 is 

the counterfoil of SBI, Telegaon Branch. That, the said cheque was presented 

by Sajal Dev in payee A/C No. 11870954646 for credit on 16.02.09 for an 

amount of Rs. 75,000/-. That, the said cheque was dishonoured due to 

insufficiency of fund at that relevant time for its payment. That, as a Chief 

Manager of SBI, Binovanagar Branch, Guwahati, he knows the seal and 

signature of the bank and accordingly, recognized those. He denied the 

suggestion put by defence that he had not certified the documents of bank in 

terms of Bankers’ Book of Evidence Act and as such, those documents cannot 

be accepted as true documents.  

9.  PW5, Sri Rahul D. Saikia, Branch Manager, SBI, Teligaon Branch, has stated 

that complainant is having a bank account being A/C No. 11870954646 in 

their bank. That, Ext-9 is the relevant portion of cheque return register having 

record of Sajal Dev. That, as on 25.02.09, complainant, holder of the cheque 

being no. 022173 came into their bank for clearance of the said cheque issued 

by Babul Dutta from SBI, Binovanagar Branch. That, Babul Dutta’s A/C No. is 

10119308053. That, as the cheque could not be cleared due to insufficiency of 

fund, it was returned to Sajal Dev. That, he has proved the cheque return 

memo and the intimation to the complainant as Ext-4 and 5 wherein, Ext-4 (1) 

and 5(1) are the signatures of the then Branch Manager which he could 

identify. The statement of account of complainant is proved by him as Ext-11.  
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10.   After closure of prosecution evidence, the incriminating materials were put 

to the accused, Babul Dutta, to which, he denied all the allegations. His plea is 

that, complainant has obtained his signature on a blank stamp paper and on a 

blank cheque. That, he had not made any transaction in his bank since 

03.08.07 and his account was already closed. He has further stated that he 

never issued cheque in the year 2009 rather, he issued a cheque in the year 

2007. He has admitted that he borrowed an amount from the complainant 

which he repaid in 3 installments, @ Rs. 10,000 on two occasions   @ Rs. 

25,000/- on one occasion, totaling to Rs. 45,000/-. That, complainant even 

took the motorcycle of his brother bearing registration no. AS-12D-4302 which 

is still in his possession. 

11.   Defendant/accused has further adduced evidence as DW1 and has stated 

that due to financial problem, once he had asked for an amount of Rs. 

20,000/- from the complainant and complainant in lieu of their land at 

Dhekiajuli agreed to pay the amount and, had obtained three blank cheques 

and some land documents from him and thereafter, paid the said amount of 

Rs 20,000/. That, thereafter, he convened a meeting in the village. That, in 

the said meeting, as he could not return the amount, complainant took 

signatures of his father in a stamp paper for payment of Rs. 35,000/-. That, 

after the said incident, his father repaid Rs. 35,000/- in two installments. That, 

thereafter, on one occasion, he had claimed an amount of Rs. 10,000/- from 

him as interest and also forcefully took the motorcycle bearing registration no. 

AS-12D-4302 standing in the name of his brother.  

    During cross-examination, he has stated that although, he had issued three 

blank cheques but he has not stated in his evidence regarding the dates and 

numbers of the cheques. That, he cannot say the Dag No. and the Patta No. 

of the land which was proposed to be purchased by the complainant.  That, 

the meeting was convened at the initiative of the complainant but he cannot 

say the names of the persons who were present at the meeting. He denied 
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the suggestion put by defence that his brother had not given any intimation to 

the police station regarding retaining of his motorcycle by the complainant. He 

further stated that he had received an amount of Rs. 20,000/- from the 

complainant but his evidence is silent regarding the date of receipt of the said 

money and on what dates and what amount of money he had repaid to the 

complainant.  

12.   DW2, Sri Badal Dutta, the father of the accused, has stated that 

complainant usually visits them and charged his son as to why he had not 

returned his money. That, complainant even requested him for the money for 

which, they somehow arranged an amount of Rs. 10,000/- by way of taking 

loan from LIC office and handed it over to the complainant. That, thereafter, 

the complainant convened a meeting in the village wherein, the public 

present, negotiated the matter and asked him to pay an amount of Rs. 

35,000/- in total, for repayment. That, accordingly he paid an amount of Rs. 

25,000/- to the complainant but he did not executed any document in proof of 

the payment. That, after some days, complainant came and took the 

motorcycle of his another son, Apu Dutta and the said incident was intimated 

in Thelamara PS.  

    During cross-examination, he has stated that he does not know that the 

cheque was dishonoured and what steps his son took on receipt of notice 

from the complainant in demand of payment. That, he had not submitted any 

document to show that his wife had taken a loan of Rs. 10,000/- from LIC 

office for payment of debt of their son. That, Kamala Narjary, Amar Kar were 

present in the meeting convened by complainant but the said persons have 

not turned up to adduce evidence in this case. That, he does not know if his 

son had filed any document in respect of the case filed by him for the bike.  

13.   From the evidence of PW1/Complainant, PW2 and PW3, his witnesses, it is 

clear that the claim of the complainant is that accused had borrowed an 

amount of Rs. 75,000/- from complainant by executing a promissory note, the 
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Ext. 1 in a non-judicial stamp paper in presence of witness. That, in terms of 

the agreement, accused was to return the money by the month of February, 

2008. On being repeatedly requested by him for the payment, accused issued 

a cheque being no. 022173 for an amount of Rs. 75,000/- on 16.02.09 of SBI, 

Binovanagar, Ghy-16, payable to the complainant.  

14.   Accused, in his evidence as DW1, had not disputed the issuance of the 

hand note and the cheque. But, his contention is that, he had issued three 

blank cheques and executed some documents in assurance of payment of Rs. 

20,000/- borrowed by him from the complainant. DW2, the father of the 

accused, had also not disputed the execution of the hand note and the 

issuance of cheque by his son. During cross-examination of PW1, it was 

suggested by the defence that complainant had forcefully obtained the 

signature of the accused in the cheque and it was not issued in discharge of 

any debt or liability which was denied by the complainant. 

15.    During examination of the accused u/s 313 CrPC also, accused has not 

disputed the issuance of the cheque and the hand note by him. His contention 

is that, he had issued blank cheque and complainant had obtained his 

signature in a blank stamp paper. That, the money borrowed by him has 

already been repaid by him to the complainant. 

16.   That apart, the contention of PW1 that he was having good friendly 

relationship with the accused since long, has also not been disputed by the 

accused. The above factual matrix of the accused prima facie reveals that the 

issuance of cheque and execution of promissory note, in favour of the 

complainant, has not been disputed by the accused.  

17.   That besides, providing loan to the accused by the complainant is probable 

and believable because of the fact that both the parties were having good 

friendly relationship.  

18.   Hon’ble Supreme Court in Rangappa v. Sri Mohan {(2010)11 SCC 441} has 

observed that: 
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 “… it is obligatory on the Court to raise the 

presumption (u/s 139) in every case where the 

factual basis for raising of the presumption has 

been established.” 

 

19.   Ld. Counsel for the petitioner has relied on a  decision of Hon’ble Supreme 

Court reported in Mallavarapu Kasivisweswara Rao V. Thadikonda Ramulu 

Firm, where it was observed : 

 

Under Section 118(a) of the Negotiable Instruments 

Act, the court is obliged to presume, until contrary 

is proved, that promissory note was made for 

consideration. Initial burden in this regard lies on 

the defendant to prove non-existence of 

consideration by bringing on record such facts and 

circumstances which would lead the court to believe 

non-existence of consideration either by direct 

evidence or by preponderance of probabilities 

showing that existence of consideration was 

improbable, doubtful and illegal. If the defendant is 

proved to have discharged the initial onus of proof 

showing that the existence of consideration was 

improbable or doubtful or the same was illegal, the 

onus would shift to the plaintiff who would be 

obliged to prove it as a matter of fact and upon its 

failure to prove would disentitle him to the grant of 

relief on the basis of negotiable instrument. If 

defendant fails to discharge the initial onus of proof 

by showing the non-existence of the consideration, 

the plaintiff would invariably be held entitled to the 

benefit of presumption arising under section 118 (a) 

in his favour.  

 

20.   In view of my discussion as made above and also in the light of the 

aforesaid two decisions of Hon’ble Supreme court of India, I am of the 

considered opinion that, in the present case, the factual basis for raising the 

statutory presumption exists. The business relation between the accused and 



10 
 

 

the complainant has not been disputed. The signature of the accused as 

apparent on the face of the cheque and the execution of promissory note, the 

Ext 1, have not been denied by the accused.  

21.   The above facts are sufficient to raise the presumption u/s 139 and u/s 

118(a) of NI Act. Hence, in the light of Sec 139 and 118 of NI Act, it is 

presumed that Ext. 1, cheque was given by the accused to the complainant 

for the discharge of the debt of the amount mentioned therein, and it was 

drawn by the accused for consideration.  

22.   However, these presumptions are rebuttable. Hence, the burden was on the 

defence side to rebut the presumption u/s 139 of NI Act.  

23.   The defence side has tried to rebut the presumption on the following 

grounds: 

 That, accused had obtained a loan of Rs. 20,000/- from the 

complainant and at the time of giving the said loan, complainant 

had obtained his signature on a blank cheque. 

 That, for non-payment of the borrowed amount, complainant had 

convened a public meeting wherein, the public present, had settled 

the matter and asked the accused to pay a total amount of Rs. 

35,000/- to the complainant. After the said negotiation, his father 

has already paid Rs. 35,000/- in two installments. That apart, 

complainant has forcefully taken the motorcycle of the brother of 

the accused for the aforesaid transaction.  

 Since the blank cheque was obtained by the complainant forcefully 

from the accused and the debt has already been paid to him hence, 

he is not liable to be prosecuted u/s 138 of NI Act.  

24.   Although, the accused and his father have taken the aforesaid pleas, but 

the aforesaid pleas are not believable on the following grounds- 

(a) In the instant case, although accused has claimed that complainant 

had forcefully obtained the blank cheque in his favour, but his stand 
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in respect of execution of the hand note by the complainant is not 

strong and consistent. During cross-examination of PW1, he has not 

disputed the execution of the hand note rather, had given stress on 

the point that borrowed amount was written by providing a space. 

In their evidence they even had not whispered about the promissory 

note. Thus, the evidence of PWs regarding execution of the 

promissory note by the accused for repayment of Rs 75,000/-, 

remains un-rebutted.  

(b) Accused has stated that he had not borrowed an amount of Rs. 

75,000/- as claimed by the complainant rather, he borrowed an 

amount of Rs. 20,000/- from the complainant and has repaid the 

same in terms of settlement arrived in a public meeting convened 

by the complainant. DW1 and DW2 has stated that at the time of 

settlement, accused had obtained a deed from the father of the 

accused assuring payment of Rs. 35,000/-. Although, accused has 

claimed that he had borrowed an amount of Rs. 20,000/- from the 

complainant, but there is no any supporting evidence. He has 

admitted that he has not stated the date and place of receiving the 

said amount. There is also no any evidence adduced by him to show 

that in a public meeting arranged by the complainant, a settlement 

was arrived at for payment of Rs. 35,000/- towards the debt. No 

any person present in the meeting was called as witness. The deed 

claimed to be obtained by the complainant from the father of the 

accused in assurance of payment of Rs. 35,000/ is also not 

produced before this court. Accused has even not stated in whose 

possession presently the deed is lying. DW2, although has stated 

that he has managed to pay the amount of RS. 35,000/- by way of 

obtaining loan through his wife from LIC, no any document has 

been submitted substantiating the loan. From the evidence of DW2, 
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it reveals that in the meeting, almost 40/50 persons were present 

out of which, Amar Kar and Kamala Narjary are alive, but no steps 

has been taken to call them substantiating the convention of the 

meeting and the resolution taken thereof.  

(c) Accused has stated that he had not issued the cheque on 16.02.09 

rather, it was issued long back at the time of receipt of his loan 

amount of Rs. 20,000/- from the accused, but there is no any 

supporting evidence. Even, he is not clear as to when he had issued 

the said cheque. DW2, the father of the complainant, also had not 

stated anything regarding the issuance of blank cheque by his son 

in favour of the complainant.  

(d) In the instant case, although accused has stated that complainant 

had forcefully took the motorcycle of the brother of the accused, 

there is no evidence to the effect that it was taken in connection 

with the monetary transaction as claimed by the complainant. That 

besides, no any FIR was filed by the brother of the accused in 

connection with the aforesaid matter.  

(e) In his evidence accused has stated that he had obtained loan of Rs 

20,000/ from the complainant and in terms of settlement arrived at 

public meeting, he had already repaid the said amount of Rs 

35,000/ but in his 313 statement he had replied that for the loan 

taken by him, he has already repaid an amount of Rs 45,000/ in 

three installments. 

25.    For the above inconsistencies, want of corroborative evidence etc., defence 

could not cause reasonable doubt that the blank cheque was given by the 

accused as security for payment of Rs. 20,000/-taken by him from the 

complainant more so when the execution and contents of Ext-1, the 

promissory note remains intact. As already stated, the signature on the 

cheque as well as the promissory note, has been admitted by the accused. In 
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fact, accused has not made any dispute regarding execution and terms of 

deed, the Ext. 1. Furthermore, nothing could be elicited from the cross-

examination of complainant to show or at least to create reasonable doubt 

that the cheque was a blank one and not issued for the discharge of debt or 

liability. That apart, from the evidence of bank official i.e. PW4, Chief Manager, 

SBI, Binovanagar Branch, Guwahati, it reveals that the cheque in question 

being no. 022173 is a leaf of cheque book issued against A/C No. 

10119308053 which stands in the name of accused Babul Dutta. He has 

proved the cheque issue register of their bank as Ext. 7 and the cheque issue 

note as Ext. 7(1) and his signature as Ext. 7 (2). There is no any cross-

examination to the bank official in this regard. That apart, accused himself has 

not disputed his signature as well as A/C no. and cheque.  

26.   In the light of the above, I am of the considered opinion that accused failed 

to rebut the statutory presumptions u/s 138 and s. 118 (a) of NI Act.  

27.   Now, let me take point nos. (ii) and (iii) together for determination i.e. 

whether the complainant has presented the cheque to his bank, SBI, Teligaon 

Branch, Thelamara and whether it was dishonored on presentation. PW1, in 

his evidence, has stated that he had presented the cheque on 16.02.09 which 

was dishonoured and returned and intimated to him vide memo dtd. 25.02.09. 

The return memo and  bank intimation letter are  exhibited as Ext. 4 and 5. 

The said evidence of PW1 is supported by PW5, Sri Rahul D. Saikia, Branch 

Manager, SBI, Teligaon Branch. He has supported the contention of the 

complainant to the effect that he is having an A/C No. 11870954646 in their 

bank. The relevant entry of the name of the complainant refusing and 

returning the cheque standing in his name, is exhibited as Ext. 9 wherein, Ext. 

9(1) is the entry of the name of Sajal Dev, the complainant. He further stated 

that Ext. 3, i.e. the cheque, was presented for clearance by the complainant, 

which was issued from SBI, Binovanagar Branch, Guwahati, standing in the 

name of the accused Babul Dutta against A/C No. 10119308053. That, the 
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said cheque could not be cleared due to insufficiency of fund. That, the 

ground of return is mentioned in Ext. 4, the cheque return memo. He has 

proved the signature of the then Branch Manager as Ext. 4 (1) and 5(1). That, 

in Ext. 9(2) of Ext. 9, relevant entry in the name of the complainant, it is 

mentioned that due to insufficient fund, the cheque was returned. The above 

evidence of the witnesses remains un-rebutted and as such, I do not find any 

reasonable ground to disbelieve the evidence of PW1 which is supported by 

evidence of the Branch Manger as well as relevant documents. Moreover, from 

the evidence of PW4, Chief Manager, SBI, Binovanagar Branch, Guwahati, 

also, it is confirmed that A/C No. 10119308053 stands in the name of accused 

Babul Dutta and Ext. 3 is the leaf of the cheque book issued in the name of 

accused vide Ext. 7. He has also proved the statement of account of Babul 

Dutta pertaining to 16.02.09. As per the statement, the Ext.8, the accused 

was not having balance as on 16.02.09 in his account. The contentions of the 

aforesaid PWs are corroborating and as such found  believable. It is to be 

noted that accused, in his cross-examination u/s 313 CrPC, has admitted that 

he had not made any transaction in his bank during the year 2009 as his 

account was closed ,  which shows that in spite of knowledge that his account 

has been closed, and he had no balance in his account, he had issued the 

cheque in discharge of his debt and liability towards the complainant.  

28.   In view of the above, I have no hesitation to hold that the complainant has 

presented the cheque to his bank SBI, Teligaon Branch, Thelamara within 6 

months from the date on which it was drawn and the cheque was returned to 

the complainant by bank due to insufficiency of fund in the account of the 

accused to honour the cheque. 

29.   Thus, point no. (ii) and (iii)  are decided in favour of the complainant.  

30.   Now, let me come to the point no. (iv) for determination, i.e. whether the 

complainant had made demand for payment of the said amount by giving a 

written notice to the to the accused within 30 days of receipt of information 
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regarding the dishonour of cheque. It is already proved that the cheque was 

dishonoured and the said dishonour was intimated to the complainant on 

25.02.09. As per PW1, he had issued legal notice on 27.02.09. Accused has 

not denied the receipt of the said notice. DW1 has specifically stated that he 

had not replied to the notice as because he had already paid the dues 

amounting to Rs. 35,000/- to the complainant. DW2 has also stated that he 

does not know what his son did after receipt of the notice. The aforesaid two 

statements of the DWs show that they had received the notice as claimed by 

the complainant. Moreover, in his statement u/s 313 CrPC, accused has 

admitted the receipt of the notice.  

31.   Hon’ble Supreme Court of India in Gorantla Venkateswara Rao v. Kolla 

Veera Raghava Rao and Anr. Reported in 2006 CRI LJI has observed that:  

 

“ Negotiable Instruments Act (26 of 1881), S. 138- 

Dishonour of cheque- legally enforceable debt- 

failure of accused in giving reply to legal notice  

issued by complainant-Is one of strong 

circumstances to draw an inference that accused 

borrowed amount from complainant and cheque 

was issued towards part payment of legally 

enforceable debt.” 

 

32.   Therefore, in view of the aforesaid discussion and in the light of the 

aforesaid decision of Hon’ble Supreme court, it is hold that  complainant 

had made demand for payment of his legally recoverable debt to the 

accused amounting to Rs 75,000/-  by giving a written notice to the 

accused within 30 days of receipt of information by him from the 

bank regarding the return of the cheque as unpaid . 

 

33.   Point no. (iv) is also decided in favour of the complainant.  

34.   Now, let me come to the point no. (v) for determination, i.e. whether the 

accused had failed to make payment of the said amount of money to the 
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complainant within 15 days of the receipt of the notice. It is an admitted 

position that accused has not paid the amount mentioned in the cheque. His 

plea is that he had already paid the dues amounting to Rs. 35,000/-to the 

complainant as already discussed. There is no any evidence in support of the 

accused that he had received loan of Rs. 20,000/- and in discharge of the said 

liability, he had already handed over Rs. 35,000/- to the complainant.  

35.   Hon’ble Gauhati High Court in Muslim (MD) v. Sethi Syntex has observed 

that: 

“ Negotiable Instruments Act, 1881- S. 138 -  

Dishonour of cheque for insufficiency of funds in the 

account- Evidence that the cheque was issued by 

the accused in favour of the complainant and the 

same was dishonoured on presentation- Service of 

demand notice on the accused also proved- 

Conviction and sentence sustained- Object and 

purpose of section 138 explained.” 

 

36.   Thus, it is apparent from his defence that he had not paid the amount as 

claimed by the complainant vide Ext. 6. Hence it is established that accused 

had not made the payment of cheque amount of Rs. 75,000/-within 15 days 

of the receipt of the notice and accordingly, point no. (v) is decided against 

the accused 

37.   In the light of the above, I am of the considered view that all the 

ingredients of Sec 138 of NI Act, are proved, beyond reasonable doubt. Thus, 

the prosecution has been able to prove that the guilt of the accused, Sri Babul 

Dutta  u/s 138 of Negotiable Instruments Act, beyond reasonable doubt. 

Accordingly, the accused is convicted u/s 138 of Negotiable Instruments Act.  

38.   Considering the facts and nature of the offence , where credibility of 

business transaction by means of negotiable instrument is in issue, I am not 

inclined to extend the benefit of Probation of Offenders Act to the accused. 

39.  Heard on the point of sentence. Accused has stated that he is the sole 

earning member of family consisting of his ailing mother and one of his 
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nephews is admitted in hospital. 

40.  Considering the facts and circumstances of the case and the submission of 

accused made in sentence hearing , I sentence the accused  to pay a fine of 

Rs. 80,000/- (Rupees eighty thousand  only), which is inclusive of the cheque 

amount and a lump sum interest amount, i/d S.I. for 3(three) months. The 

entire fine amount shall be paid to the complainant as compensation.  

41.   The judgment is pronounced in the open court on this 5th of April, 2018. 

The judgment is prepared under my hand and seal of this Court.  

42.   The case is, accordingly, disposed of. 

43.   Free copy of judgment be provided to the accused. 

44.   Signed, sealed and delivered in the open Court on this 5th day of April, 2018 

at Sonitpur. 

      

         

(Smt. A. Rahman) 

   Addl.  Chief Judicial Magistrate, 

     Sonitpur :: Tezpur 

 

        

 

 APPENDIX 

WITNESSES FOR THE PROSECUTION : 

PW1, Sajal Dev,  

PW2, Sri Rupam Bora 

PW3, Sri Samit Bhowmik 

PW4, Sri Amiya Kr Paul 

PW5, Sri Rahul D. Saikia 

WITNESSES FOR THE DEFENCE : 

 DW1, Babul Dutta 

DW2, Sri Badal Dutta 

DOCUMENTS EXHIBITTED : 

Ext.1….promissory note 

Ext-2…deposit slip 
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Ext-3 ...cheque 

Ext-4 …bank intimation letter stating about the insufficiency of fund 

Ext-5 …bank intimation in the name of complainant.     

Ext-6 .. notice issued to the accused requesting him for the payment. 

Ext- 7…postal receipt.  

Ext-8 …acknowledgement of the accused, statement of account (Double 

marking). 

Ext-9… relevant portion of cheque return register having record of Sajal Dev. 

Ext-10 & 11… Statement of Account 

 

 

 

 

                                                                               (Smt. A. Rahman) 

Addl.  Chief Judicial Magistrate, 

   Sonitpur :: Tezpur 

 

 

 


